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CRIMINAL CODE AMENDMENT (HOME INVASION) BILL 2000 
Cognate Debate 

MR PRINCE (Albany - Minister for Police) [4.04 pm]:  I move - 

That leave be granted for the Criminal Code Amendment (Home Invasion) Bill 2000 and the Offenders 
(Legal Action) Bill 2000 to be debated cognately and that the Criminal Code Amendment (Home 
Invasion) Bill 2000 be considered the principal Bill.   

This has been the subject of some discussion with members of the Opposition and they have indicated that they 
are prepared to agree to the cognate debate, which is an extremely generous action on their part and I 
congratulate the member for Fremantle for being cooperative on the matter.  The Bills are related in their 
content, although perhaps not as related as some other Bills that have been debated cognately.   

Question put and passed. 

Second Reading 

Resumed from 16 August. 

MS ANWYL (Kalgoorlie) [4.05 pm]:  That is rare praise indeed from the Minister for Police.  One could only 
wish that he would recognise the considerable efforts the Opposition makes to facilitate legislation through this 
place on a regular basis.  The Opposition supports the legislation.  I propose to relate most of my speech to the 
Criminal Code Amendment (Home Invasion) Bill.  I will make some specific comments in relation to my 
electorate, which also relate to the philosophy of the legislation.   

Although all members of Parliament wish that a piece of legislation like this would cure a problem, I think we 
are a bit more worldly than to expect that to be the case.  Although the Government sometimes can run away 
with its rhetoric, it is true that crime is a very complex issue.  It disturbs me to sit through a question time similar 
to today’s, in which the Premier accuses the Opposition of simply wanting to facilitate the work of pimps and 
prostitutes.  That does nothing to win a single vote for the Premier, because people can see through that kind of 
bizarre rhetoric.  It demeans this place and the institution of Parliament.  I hope we can go on and have a 
meaningful debate on this legislation.   

A significant number of very important issues will arise in the law courts and, more importantly, in ordinary 
citizens’ minds as a result of the messages that are being sent out in this legislation.  You, Madam Acting 
Speaker (Mrs Hodson-Thomas), well know that we are always talking about messages on the issue of illicit 
drugs and whether people should take them.  “Mixed messages” is the phrase used when debating harm 
minimisation versus prohibition models.  I have some significant concerns about what I am seeing in my 
electorate, which is a reflection of the frustration of people who are everyday, law-abiding citizens wanting to 
live quiet, secure and safe lives who, day in and day out, are being confronted with quite serious criminal 
offences.  That leads to a variety of human responses, one of the most significant of which is frustration.  It is 
very important that Parliament send a clear message to members of the community on exactly what this 
legislation will achieve, and I will come back to that theme.   

In terms of mixed messages, we must be very careful not to present to the community that, at the slightest whiff 
or hint of suspicion, someone may in the future do something to a person’s property.  It is not okay to take some 
violent or vigilante action to prevent that.  Although we are all aware that the sort of behaviour that ordinary 
people must put up with as victims of crime is very unjust, none of us sanctions it.  None of us wants it to happen 
to us, our families or friends.  I am always intrigued when I read the letters to the editors of various newspapers 
in which members of the public continually say that if only a politician were a victim of crime, he or she would 
understand what needs to be done and would get some guts or balls and then take some action.  That always gets 
up my nose, because I have been the victim of violent crime on more than one occasion, as have members of my 
family.  I am talking about violence as opposed to property crime - very few people in Western Australia would 
not have been the victim of property crime.  Perhaps I am getting a little too philosophical early in my speech.   

It is amazing that people feel that if members of Parliament were victims of violence, they would take a 
completely different view.  As a member of Parliament who has been the victim of violent crime, I have the 
opposite view and my experiences have contributed to my philosophy.   

We must be careful that we do not send a message to the world at large that it is okay for citizens to take the law 
into their own hands - 

Mr Prince:  I agree entirely.   

Ms ANWYL: - and to presuppose that a criminal act will occur.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 10 October 2000] 

 p1769b-1783a 
Mr Kevin Prince; Ms Megan Anwyl; Ms Katie Hodson-Thomas; Mr Bob Wiese; Mr Cunningham; Mr Jim 

McGinty; Mr Nicholls; Mr Arthur Marshall; Mr Clive Brown; Mr Doug Shave; Mr Fred Tubby 

 [2] 

A constituent of mine - Mr Ron Penny, an elderly male pensioner who lived in one of many Ministry of Housing 
units at 2 Britannia Place, Boulder - was in his small one-bedroom unit when it was broken into.  A person has 
been charged but not convicted of the offence.  The alleged offender entered the small unit by kicking in the door 
and a scuffle ensued.  It is alleged that pieces of Mr Penny’s furniture were used by the offender to beat him 
around the head, and that he was badly hurt as a result.   

Mr Prince:  How old is he? 

Ms ANWYL:  I believe he is in his 60s, but I am not sure.  The alleged offender is 22 years old.  I would be 
disturbed to hear of any pensioner being attacked in that way, but I was particularly disturbed about this case 
because I had visited that block of flats several times to investigate the fact that the elderly residents appeared to 
be the target of offenders.  They are in a very vulnerable position.   

We have recently experienced public outrage about people who have tried to defend themselves being convicted 
of crimes.  However, we must remember that criminals will often target women, young people or children, 
people with disabilities and the aged and often frail members of our community.  That is salient in the context of 
this debate.  It is one thing for a young, healthy man to be able to defend himself, but we have seen the tragic 
consequences of people investigating disturbances.  We must be very careful about the messages we send, but 
we must also recognise that not everyone is able to defend himself.   

Britannia Place, Boulder has experienced massive problems.  Mr Michael Read, who used to live at 36 Britannia 
Place - another Ministry of Housing property - was outside his property trying to secure it when his arm was 
allegedly slashed by an offender with what Mr Read believes was a piece of jagged glass.  The family stayed in 
the area for a few weeks after the attack, but the problems continued.  They were a great loss to that suburb 
because, along with me, Mr Read has been a champion of Neighbourhood Watch.  He was very active in 
distributing Neighbourhood Watch information and information I provided to my constituents.  In addition, his 
wife is a nurse and we are desperate for nurses in Kalgoorlie-Boulder.  Mr Read has kept in touch with me and 
he now believes that he has contracted some form of hepatitis as a result of the attack.  He has also been anxious 
about the prospect of contracting a more serious disease.   

Mr Penny has since been relocated by the Ministry of Housing, and I commend it for that.  However, I have 
constant contact with people living in the suburb who fear for their safety and the safety of their loved ones, and 
who would like to be relocated.  That creates a dilemma for the ministry because it does not have enough 
housing stock to relocate these people.  A reply to a recent question on notice indicated that the waiting list has 
about 175 names, but I believe it has more names than that.   

A man who lives in a flat about 25 metres from Mr Penny’s previous home has witnessed awful war atrocities 
involving his family in the recent past.  He has obtained a letter from his doctor stating that he is suffering from 
post-traumatic stress disorder and that antisocial and criminal behaviour - throwing of rocks on his roof at night 
and constant taunting - are aggravating his condition.  I have known this man for a number of years and I have 
no reason to doubt his veracity.  As members are aware, I worked as a solicitor dealing with personal injury 
cases for many years and that has given me a good basis from which to assess whether people are genuine, and I 
have no doubt that this man’s case is genuine.  However, if the ministry starts to relocate all these people, there 
may be a floodgate effect.  Of course, it is in the ministry’s interests that action be taken to make these units 
secure.   

I will spend some time detailing the complexities of crime and I will provide a chronology.  A journalist at the 
Kalgoorlie Miner has done some research and provided me with articles about what has been experienced in that 
suburb since 1993.  Kalgoorlie-Boulder is bucking against the state average.  Unfortunately, the area has suffered 
a 20 per cent increase in the incidence of crime over the past financial year and the clearance rate has decreased.  
The most recent figures cover August 1999 to August 2000.  They indicate that 95 burglaries were committed in 
August 1999 and 145 were committed in August 2000.  The incidence of stealing has steadily climbed from a 
low in December 1999, with 202 offences being committed in August 2000.  That figure must be related to a 
population of about 30 000 people.  The incidence of motor vehicle theft has increased and damage has increased 
from 82 to 132 offences.  The total number of reported offences has increased significantly.  We must consider 
the human element of these statistics.  I am sure I do not have to tell you, Madam Acting Speaker, about how 
these crimes can impact on people.  

The suburb of Adeline is not the only place in Kalgoorlie-Boulder where crime is committed.  However, for a 
range of reasons, many of which this Government should be accountable for, this suburb has had a problem with 
lawlessness.  It is not only serious criminal offences that can create havoc in people’s lives.  Petty antisocial 
behaviour can also threaten people’s safety and security.  We often debate law and order.  I would like the debate 
to be turned around to also discuss safety and security, because although law and order legislation is a significant 
tool to achieve a peaceful and harmonious community, too much emphasis is placed on that alone, and a range of 
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other factors apply.  The suburb of Adeline was built in the 1970s and was based on the Radburn design.  The 
philosophy behind that design was that the houses were built almost back to front, where the front of the house, 
with the lounge room and bedrooms, faced a series of laneways, and the back of the house, with the laundry and 
kitchen, faced a narrow street, which also provided vehicular access.  However, the Radburn design was a 
complete disaster, because these laneways provided an easy means of escape for people who had committed 
crimes or antisocial behaviour; and that continues to be the case.   

I have worked on the issue of Adeline on and off since I was elected, and later I will mention some of the things 
I did as chairman of a voluntary committee that looked after a drop-in centre in the suburb of Adeline.  
Unfortunately, that centre no longer exists.  My predecessor, the former member for Kalgoorlie, Hon Ian Taylor, 
and the member for Eyre, Hon Julian Grill, have also done an amazing amount of work over their many years as 
parliamentarians.  In September 1993, the Adeline Progress Association was formed, and under the presidency 
of Glynn Coppen, a range of changes was proposed.  The view of the vice president of that association in 
October 1994, as quoted in the Kalgoorlie Miner, was that as far as the City of Kalgoorlie-Boulder was 
concerned, Boulder was the forgotten half of the city.  Boulder includes the suburb of Adeline.  That perception 
is still very real in Kalgoorlie-Boulder, and although there has been a change of face of elected councillors and 
staff alike, the council has yet to come to terms with that perception.   

In 1994, Mr Joyce, the director of what was then Homeswest, said that it was hoped that eventually only 20 per 
cent of the houses in Adeline would be owned by Homeswest and the remaining 80 per cent would be sold to 
private buyers.  Some positive steps were taken at that time to do up properties and to give the suburb a facelift.  
Several people took the opportunity of purchasing homes under the right to buy scheme, under which they got a 
good discount on the purchase price of the property if they complied with certain conditions, such as not on-
selling within five years and not renting the property commercially.  A promise was made that moneys would be 
spent under the New Living program to refurbish those houses.  However, the residents have the perception that 
they have been short-changed and that the promises that were made have not been kept.  I therefore asked the 
Minister for Housing a question about how much money had been spent under that project to date, and on 19 
September I received the answer that $780 971 had been spent.  It is important to note that only eight houses 
have been refurbished and are available for purchase, and one house is being refurbished and is about to be sold. 

I am sure members appreciate that when I raise a problem such as this, I have a dilemma.  I do not want to add to 
the difficulty that these people face in selling their properties, but at the same time this is a significant problem 
that needs to be addressed.  As a member of the Opposition, sometimes the only way we can have a problem 
addressed is by bringing it to the attention of the media, because that seems to work and make ministers pay 
attention.   

Mr Wiese:  The best way is to raise it with the minister. 

Ms ANWYL:  I differ, because I have raised it with the minister many times, in private meetings and by a range 
of other measures, and it has not worked.  The member for Wagin, as a former Minister for Police, may have 
taken a different approach to that of the current minister, and when I am a minister that is the way I will 
approach it, but unfortunately that is not always the case with the current ministers.   

An amount of $1.5m was allocated for that project in 1995, and only half of that money has been spent.  We 
have a crisis in this area, and all that money should be spent soon.  A large amount of that money was spent on 
the refurbishment of those properties.  To put it in perspective, those properties are worth about $85 000.  Under 
the right to buy scheme, the sale price of those properties was 20 per cent lower than the Valuer General's 
valuation.  Nine of those properties are vacant.  I believe those properties will sell quickly only if they are 
discounted for sale.  If those properties do not sell, they should be re-let quickly, because many of the problems 
in that area relate to those vacant properties, some of which are owned by the Ministry of Housing and some of 
which are privately owned.  Those vacant properties provide a haven for offenders and are also a target of 
property damage.  The situation got so bad that the Ministry of Housing paid for security patrols to try to stop the 
vandalism of those vacant properties, and it spent $1 374 in three months to maintain eight of those vacant 
houses.  I would like to know who the tradesmen were; that is a lot cheaper than I thought it would be to repair 
the damage.  That amount may have been the excess that was payable on the insurance; who knows?  I do not 
know whether the Ministry of Housing self-insures.   

Those security patrols cost $1 300 a month.  Those patrols had mixed success, and I have discussed that matter 
with the young men who were the security agents.  However, the Ministry of Housing has now given up on those 
patrols.  Goldfields Commercial Security has volunteered to do three months’ worth of patrols, and those patrols 
are taking place.  The police are very happy about having patrols, and it remains to be seen whether the City of 
Kalgoorlie-Boulder will come to the party and allocate some resources for those patrols.  Many of the people 
with whom I have discussed this issue would like to have some form of foot patrols.  We could perhaps think 
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laterally and employ some of the potential troublemakers.  That has proved successful in some problem suburbs 
in the metropolitan area.  I am not suggesting that we should reward criminals, but young people who are 
unemployed and at risk of committing offences could be involved as part of the solution.   

There are still many vacant houses in Adeline.  I do not have any photographs, and I now wish I had taken some.  
In one street in Adeline, Conliffe Place - and I am working backwards from the end of the street, if members can 
visualise that - a duplex at 40A and 40B is owned by a man who did not live in the property and had attempted to 
rent it out.  However, he kept losing his private tenants because of their difficulties with antisocial behaviour and 
criminal attacks.   

I visited that property three times, most recently last week, with the mayor of Kalgoorlie-Boulder, Paul Robson.  
The property, $150 000 worth of private investment, has been completely destroyed.  The ferocity of the attacks 
on that property are phenomenal.  Water was still running in the middle of the afternoon, so the mayor turned off 
the water mains.  Six-inch thick concrete fences around the property had been demolished, and even the toilet 
cisterns had been smashed.  What sort of effect must it have on the owner of that property to have to put up with 
the stress of trying to insure and look after that property?  In the end, he gave up.  It is one of the few occasions 
when I have felt completely powerless as a member of Parliament.  One can normally think of something to 
ameliorate a problem like this, but in this instance I could not.   

The next house, number 38, is empty and is for sale.  House number 36 is considered to be a hang-out by some 
of the residents.  The day I was there, the tenants at number 34 were moving out.  There also is an occupied 
property and another property up for sale.  These vacant homes are used by the children to hang around.  With 
six out of seven properties either destroyed or empty, one would not want to live there.   

Mr Cunningham interjected.   

Ms ANWYL:  The member for Girrawheen may be in paradise - it is shocking.  I want members to visualise the 
other side of the road.  A young woman who lived in a Ministry of Housing home told me that she was too 
frightened to allow her toddlers to go outside.  They cried to go outside, but she would not let them because 
people were constantly using slingshots to fire pieces of concrete from the wall which I have seen destroyed over 
the past few months.  Her children were inside the home crying to get out, but she was frightened that they 
would suffer a head injury if they went outside.  That person has now left the property.   

I will write a letter of support for any constituents in that area who want to leave, particularly if a medical 
problem is involved.  It would not take too much imagination to envisage a medical problem eventuating for the 
people who live under those circumstances.  Many single women, many of whom have children, live in that area.  
Some people do not have problems, but others do.  I give that illustration because this is an important issue.  In 
another two years, I do not want to stand here as the member for Kalgoorlie or anywhere else and still hear about 
these problems.  The problems must be sorted out by the next school holidays.  The statistics I mentioned earlier 
showed - this is also the trend in the metropolitan area - that a huge peak occurs in the number of offences in 
December, January and February.   

In June 1994, the then shire clerk of the City of Kalgoorlie-Boulder said that the council would take action and 
had many ideas.  At that time I was a solicitor practising in Kalgoorlie-Boulder and was the chairman of the 
goldfields youth action centre, a voluntary committee that, ironically, I became involved in at the behest of the 
member for Eyre.  We ran a youth centre in Phoenix Place.  We had significant problems with vandalism but we 
also provided a service for a significant number of young people in that suburb.  The other physical resource in 
that suburb at the time was a large, disused hostel.  I became involved with another committee that tried to run 
some youth activities but simply could not get the funds.  On 28 March 1995, that youth centre had to be closed 
because of a lack of funds.  The centre had only a small amount of funding.  The amount of funding was arrived 
at because the Kambalda youth centre had closed.  Unfortunately, a youth worker who worked there had been 
sexually assaulted, and that was the end of the Kambalda youth centre.  The money, which was provided by 
Family and Children's Services, was transferred from Kambalda to Kalgoorlie for at-risk funding.  The centre 
was supposed to cater for 12 to 16-year-olds.  One of the challenges, however, was that, particularly in 
Aboriginal families, a responsibility exists between siblings to provide care for each other, from the toddler up to 
the age of 17.  Therefore, people of all ages used to visit the centre.  I recently spoke to the woman who bought 
the property that had been used for the youth centre; it is now a privately-owned house.  It is a very nice house 
and she does not have too many problems living there.  That centre was never replaced.   

In the meantime, a large sports stadium, known as the Maku stadium, was built with funding obtained by the 
Eastern Goldfields Aboriginal Advancement Council.  That stadium has the potential to provide a range of 
activities for young people.  During the July school holidays, I visited Adeline frequently and dropped into Maku 
a couple of times.  I witnessed up to 100 children playing there, which was fantastic.  I found out from the 
residents that their problems appeared to start from 2.00 pm.  Funnily enough, Maku stadium was open from 
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10.00 am until 2.00 pm.  During the first week of the school holidays that have just passed, I spoke to someone 
from Maku stadium to check out how it was going, how many kids were there and the number of activities that 
were on offer.  I was amazed to find that its funding had been cut.  The volunteer management committee made a 
decision that it would not accept the funds after the cut and there were no activities on offer at the Maku stadium.  
I was incredulous because the local media throughout the July holidays were full of the type of stories with 
which I have regaled members.   

I could not believe that Family and Children's Services would allow this to happen.  I know why it allowed it to 
happen, and I have some sympathy.  However, to have done that without making alternative arrangements could 
amount to criminal negligence - I am probably overstating it - if there had been a major incident involving some 
of the children who had previously spent their holidays at the stadium.  I found it unbelievable.  Some $4 000 is 
given to the goldfields for youth activity programs for each of the two-week breaks and $4 500 is given to the 
goldfields for the Christmas holidays - a big increase of $500 to pay for the extra six or so weeks that the 
holidays last!  More applications have been made for funds.  Traditionally the Young Men’s Christian 
Association and EGAAC got those funds, but they have been divided as there are now more applications.  This is 
not smart thinking by Family and Children's Services.  For the sake of $900, up to 800 kids a day could have 
been involved in some meaningful activity.  This is the type of ridiculous decision that is made at the local level.  
The lack of community development means that the community does not understand why those decisions are 
made.  It was a bizarre situation.   

The upshot of that is that Bega Garnbirringu, the Aboriginal health service in Kalgoorlie-Boulder, offered some 
activities to children.  Some of those children had probably previously spent time at Maku stadium.  Yesterday I 
spoke to the youth worker involved and, at best, only about 20 kids had attended, whereas up to 100 kids had 
been involved at Maku.  Surely there must be a way to fund each of these programs.  I feel desperate about this 
situation and I will probably raise some funds to make sure that all these services can offer activities during the 
long school holidays.   

In June 1997, the Ministry of Housing said that it was hopeful that it would have only 15 per cent of homes in 
Adeline occupied by Homeswest tenants by the end of the five-year project.  The problem is that the money was 
not spent.  It is important that I went through all the detail to enable members to understand some of the 
frustration felt by people living in Adeline.   

If this legislation is passed, people will become aware that under clause 4, which is proposed new section 
244(1) -  

It is lawful for a person . . . who is in peaceable possession of a dwelling to use any force or do anything 
else that the occupant believes, on reasonable grounds, to be necessary . . .  

The clause describes a range of situations.  I am worried that people will, in their own minds, overstate the 
position.  With the sorts of problems that I have described to you, who could blame them?  I suspect that I would 
be tempted if I were living under the fear of constant criminal attack.  We do not want that to happen.  I know 
that the minister does not want that to happen.  However, there is a question in my mind.   
The remainder of my remarks will focus on the legislation. 
Mr Wiese:  That will be a change. 
Ms ANWYL:  At least I talk about it sometimes.  Some members never talk about legislation. 
Mr Prince:  You are so true. 
Ms ANWYL:  I thank the minister.  I know that he is in the mood to praise the Opposition today.  I am pleased 
that the minister agreed with my comment.  Proposed new section 244(2) states - 

A person is a “home invader” for the purposes of subsection (1) if the occupant believes, on 
reasonable grounds, that the person - 

(a) intends to commit an offence; or 
(b) is committing or has committed an offence, 
in the dwelling or on or in an associated place. 

I am unclear about the meaning of “associated place”.  It almost seems that, if a person held the view that an 
offence was going to be committed, it takes it beyond the parameter of that person’s home. 

Mr Prince:  The defence relates to the interior of the dwelling.  In a technical sense, a person must enter the 
dwelling.  This proposed subsection extends it outside the physical boundaries of the dwelling.  In my view, 
“associated place” could extend to a garden shed, a garage or the grounds of the house, as long as it is within the 
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fence line of a suburban house.  In rural areas, it would extend to the farmer’s machinery sheds and other sheds 
near the house.  It would depend on the circumstances. 

Ms ANWYL:  Within the property boundary is the rough idea? 

Mr Prince:  In a suburban sense, yes.  In the rural sense, it would depend on the circumstances.  In my view, it 
should extend to built structures. 

Ms ANWYL:  Therefore, although a person owns 300 acres, that term may not apply to every inch of those 
acres.  Would the minister expect it to apply to improvements to the land? 

Mr Prince:  In a farming situation there is usually a house and, not too far away, a silo, machinery shed, 
equipment sheds and so on.  In my opinion, those places should be part of the “associated place” described in 
this Bill. 

Ms ANWYL:  The definition of “home invader” will be important. 

Mr Prince:  Yes, it will. 

Ms ANWYL:  As the minister knows, I often query how the courts will construe some of the difficult situations 
that I imagine will arise out of this legislation.  I do not know whether there will be much need to apply the law.  
I hope that if this Bill becomes legislation, there will not be a rash of case law that this Parliament will have to 
look at. 

Mr Prince:  The stock agent who goes onto a farm is clearly there by invitation or some form of permission. 

Mr Wiese:  What about the bank manager? 

Mr McGinty:  Or the finance broker? 

Mr Prince:  A person who wanders onto a farm during daylight hours to look for the farmer to ask whether he 
can buy some fuel is also fine.  However, if a farmer found a person taking fuel out of his fuel tank without 
permission, firstly, that person would be trespassing and, secondly, it would be reasonable to say that he was a 
home invader.  It would depend on the circumstances.  Obviously the child climbing over the fence to retrieve a 
ball would not be classified as a home invader.  However, the person who sneaked around at two o’clock in the 
morning and tried to get into a garden shed or garage would be classified as a home invader. 

Ms ANWYL:  There would not be much doubt if a person was caught red-handed.  It would be reasonable to 
suspect that he intended to commit an offence. 

Mr Prince:  The definition is that the occupant believes, on reasonable grounds, that the person intends to 
commit or is committing an offence. 

Ms ANWYL:  It is important, because of the messages it can send, to try to narrow the types of scenarios in 
which the defence can apply.  I do not know whether the minister was present when I started my speech but I 
spoke about the potential for mixed messages to come out of this legislation.  It is important that we define these 
things, especially what a person can do to defend himself.  The Attorney General, who is often a bizarre member 
of Parliament, made some bizarre comments about whether a person would be able to lay mantraps if he 
suspected that someone would come and do some ill on his property, or on the one inch of the 300 acres he 
owns.  I do not know whether the minister has a view on that, but it is the type of rhetoric that I am concerned 
about.  That rhetoric should not be put into the public arena by elected members of Parliament. 

Mr Prince:  I agree.  If you had 30 000 acres, like the member for Wagin, it would be ridiculous to talk in those 
terms. 

Mr Wiese:  What if you have only a quarter-acre block? 

Mr Prince:  Again, I think it is wrong. 

Mr McGinty:  The Attorney General was being provocative.  He was almost encouraging people to think that 
they could set mantraps. 

Mr Prince:  If you are going to make a comment you should wait.  Your colleague only has 18 minutes left. 

Ms ANWYL:  That is a lot of time. 

Mr Prince:  Unless you are looking for some help. 

Mr Nicholls:  She has discussed everything else. 

Ms ANWYL:  I have not because I can go back to my own electorate - 

The ACTING SPEAKER (Mrs Hodson-Thomas):  Order! 
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Ms ANWYL:  I do not want to spend the next 18 minutes talking about hypothetical situations.  Members must 
read clause 4.  The important words are those that entitle someone “to use any force or do anything else”.  What 
is “anything else”?  A court, at some stage, will be required to make a decision about the meaning of “anything 
else”.  On its face value, “anything else” means anything else.  I wonder what might be done.  In my electorate, 
people continually say to me, in an upset tone, that “if you do not do something about these problems we are 
going to take the law into our hands”.  That idea of vigilante action concerns me.  It is one thing for a civic-
minded group of people to do street patrols in the evening to ensure that their neighbours feel safe and secure.  
However, it is quite another if those people go out with the intention of doing something else to make sure that 
offences will not be committed on their homes.  It is an important distinction.  Rather than the minister 
responding by interjection, perhaps he could take that point up in his reply.  I would be most obliged.   

Mr Nicholls:  What does the member think the limitations should be?  Should vigilantes not be allowed? 

Ms ANWYL:  A Criminal Code provision allows for proportionate force to be used to defend property.  If we 
move away from that, we must make an attempt to define the limits.  The Opposition supports this legislation 
because it recognises community concerns about the issue.  There is a fine line between what is permissible and 
what is not.  There are flaws in the philosophy of the legislation.  I accept that the legislation is an attempt to do 
something about the problem.  Using proportionate force is a reasonable principle, and I think the judiciary will 
focus on that. 

Mr Prince:  Proportionate force is acceptable between people who have roughly equal capacity, but it falls down 
when it involves people with a disability or who are elderly, very young or disproportionately weaker than the 
perpetrator of the offence.  That is where it is seen to be a problem. 

Ms ANWYL:  I do not believe that the term “proportionate” applies only to physical ability.  It also applies to an 
apprehension of the seriousness of the situation:  Whether one is about to be killed or will only have a rock 
hurled at them from a child with a slingshot.  It is difficult to discuss the range of possibilities without using 
hypothetical examples. 

I have detected flaws in the philosophy of the Government's rhetoric about the legislation.  The legislation is 
brief and does not illustrate much of the Government's intention.  I know that the minister will address that.  The 
legislation has been introduced to deter people from committing crimes against private property.  There is a 
general notion that there is open slather for criminals - that they can enter people's homes and do what they like 
because householders are not allowed to do anything.  That is the myth being promoted in the media.  I know 
that some of my constituents believe that.  It is not correct.  The law already provides protection for people who 
act in self defence. 

Mr Prince:  We changed it in 1996.  The changes are poorly understood. 

Ms ANWYL:  It is the responsibility of the Minister for Police and the Attorney General to make sure that the 
public knows what is the law.  It is not helpful for the Attorney General to talk about mantraps.  It does not 
advance the cause one iota; in fact, it is taking a giant leap in the opposite direction.  Deterrence is a concept that 
everybody talks about.  A specific deterrent is a criminal finding himself in court.  General deterrence is a much 
more difficult thing to define.  I am not sure whether this legislation will have a deterrent effect. 

The minister has said that we must realise that many elderly people cannot defend themselves.  I gave an 
example earlier of a man who suffered a home invasion in Kalgoorlie-Boulder.  He was vulnerable and not in a 
position to defend himself.  My concern for all the residents living at 2 Britannia Place is that they are being 
targeted by offenders because of their age.  The Opposition wants to protect the elderly from being preyed on - 
whether from finance brokers or vicious thugs.  The Opposition does not want people to single out the elderly for 
criminal attention.  The minister has mentioned that people with disabilities and women are in general often seen 
as soft targets by criminals.  Lots of issues associated with sexual assault affect them.  Often, home invasions 
occur for the purpose of sexual assault.  They are becoming all too common.   

The Government must solve the crimes that occur.  I believe that the electorates of Albany and Kalgoorlie have 
the distinction of being the only ones where there has been a significant increase in crime. 

Mr Prince:  I think Albany still has the lowest rate of crime in Western Australia. 

Mr McGinty:  White-collar crime is increasing in Albany. 

Ms ANWYL:  White-collar crime is probably reflected in the statistics that show an increase in crime, although 
the statistics may have been compiled prior to the more recent charges. 

Mr Prince:  There were no charges at the time. 

Ms ANWYL:  They will skyrocket in Albany in the next financial year.   
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Clearance rates have dropped significantly in my electorate.  It is a problem.  We need to look at ways of 
improving the clearance rate.  I am concerned that we may end up like the United States, where self defence has 
gone mad:  Everybody has a gun in their bedside drawer. 

Mr Prince:  I do not think that is true. 

Ms ANWYL:  It does not necessarily have to be a gun - many people have knives.  Knives are not entirely 
illegal.  In the United States, a significant number of people are killed by their own weapons. 

Mr Prince:  It is fair to say that a significant number of people are killed by their own weapons.  Many children 
are killed by playing with weapons.  We have seen many examples in the media this year where children have 
shot other children or taken weapons to school.  We never want to see that sort of thing happen in Australia. 

Mr McGinty:  Since tough gun laws have been introduced into Australia there has been a dramatic decline in the 
number of people losing their lives as a result of guns; whether through suicide, accident or murder.  It is 
encouraging to see such a dramatic drop. 

Mr Prince:  I entirely agree. 

Ms ANWYL:  I would be obliged if the minister could explain to me why Australia will not become like the 
United States.  If people focus too intensely on their home being their castle and of their turning it into a fortress 
with mantraps and so on, a range of other things that need to be done to combat crime in our community will be 
ignored.  I have given examples about the problems in Adeline.  Many problems are connected with the lack of 
community development.  There is a high turnover of government workers in the area because they do not want 
to live there.  The problems have been created over number of years.  I have quoted from newspaper articles 
from 1993 to illustrate that it is not a new scenario.  It has been going on since this Government came to power.  
It is important to note that we must focus on a range of other options in dealing with crime.  Adeline suffers from 
Homeswest trying to dispose of its vacant properties there.  Private owners do not have the luxury of disposing 
of property cheaply.  If some form of security patrol were in place, tenants might feel better about living in the 
area.  The young people in the area must be contacted so we can determine what is causing them to behave the 
way they do. 

The member for Eyre recently gave a speech that had the whiff of a valedictory speech.  He said he may not have 
the opportunity to speak again.  He gave a lengthy speech about the sort of dysfunctional families in which some 
Aboriginal children are, unfortunately, growing up.  I did not agree with many of his comments in respect of 
solutions, but I acknowledge that he has worked very hard to try to overcome some of the problems in Adeline.  
He pointed out that he and his brother lived in the area for many years.   

Young people need employment and educational opportunities.  I was horrified by a recent visit I made to the 
high school.  I met the school-based liaison officer, a policewoman, while she was scanning the perimeter of the 
school.  She told me that all the truant children returned to the school at the end of the day so that they could 
catch the school bus home and that she was trying to identify the children doing that so that she could take some 
follow-up action.  Truancy is a major problem in the town.  On the day I met her she told me that 268 of the 
school population of 1 300 were absent.  I doubt whether that happens in Albany or in any of the leafy suburbs 
that are so ably represented by members of the Government.  It is a phenomenal statistic. 

Mr Prince:  A good program in Midland deals with truancy. 

Ms ANWYL:  There are programs, but I have difficulty getting any pilot programs established in my electorate.  
I have previously raised with the minister the issue of the Ministry of Justice’s $130 000 juvenile crime 
prevention funding, which ceased in March 1999.  Not one dollar has since been spent in my electorate.  It has 
experienced a 20 per cent increase in crime because the problems are not being dealt with.  The shortage of 
police officers has not helped.  I am disappointed that the recent freeing-up of 95 police officers will not result in 
any more police in Kalgoorlie-Boulder.  That funding represented a lot of money to my electorate.  It could have 
paid for two or three youth workers.  Kalgoorlie-Boulder has all the agencies necessary to provide infrastructure 
and administration, but it needs recurrent funding to put youth workers on the streets and in the facilities.  The 
Attorney General, as the Minister for Justice, was responsible for ending that funding.  Not one dollar has been 
spent, and crime has increased dramatically.  Am I jumping to conclusions, or is there a correlation between the 
huge increase in crime and the lack of court diversion programs for young offenders?  I do not know.  I asked the 
Minister for Police to take up the matter, but he has not done that.  I spent a lot of time in the July school 
holidays trying to find where that money had gone and whether we would get any of it.  In answer to a question 
on notice, the Attorney General said Kalgoorlie-Boulder would get the money back, including that which should 
have been allocated in previous financial years.  I guess the old-fashioned response is that I will eat my hat if that 
occurs.  Time is running out.  The long school holidays are fast approaching.  I hope this money, which was 
taken away in March 1999, will be given back so that we can run programs again.  I do not mind donating my 
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time to management committees, as I have done previously.  However, I am sick and tired of receiving telephone 
calls from constituents who are experiencing problems created by a handful of young people. 

The Offenders (Legal Action) Bill is related to the notion that offenders sue victims of crime.  I saw the film 
Chopper last night, which depicts an amazing example of two prisoners obtaining criminal injuries 
compensation.  Although I know that happens from time to time, I have never heard of a common law occupier’s 
liability case in which a criminal offender has claimed compensation against a victim of crime who is the 
occupier of a property.  The Minister for Police has left the Chamber, probably to take a telephone call, but I 
hope he can advise me of the need for this legislation.  I think it is simply another example of government 
rhetoric.  It is trying to give the impression that it is addressing real concerns, but the premise on which it is 
based is an urban myth.  To my knowledge, offenders do not pursue common law damages compensation against 
crime victims who are occupiers of property.  The people who work in the Criminal Injuries Tribunal in this 
State would not allow what occurred in Victoria to happen here.  The case depicted in Chopper illustrates one of 
the more difficult areas of criminal liability compensation.  The District Court deals with these types of 
compensation claims, and I am not aware of any such claim in this State, although we may start to see a few if 
mantraps are introduced.  This piece of legislation is a stunt rather than a meaningful contribution to the 
reduction of crime in this State. 

MR MARSHALL (Dawesville - Parliamentary Secretary) [5.04 pm]:  The Criminal Code Amendment (Home 
Invasion) Bill seeks to insert into the Criminal Code which deals with defence against home invasion.  It will 
give home occupiers the power to use such force as they believe, on reasonable grounds, to be necessary to 
prevent forcible entry into their dwelling.  It is not right that people in the community feel that the law will not 
protect them if they are a victim of crime.  This legislation will change that and put the law back on the side of 
the victim, rather than the offender.  I am in favour of it.  It is about time, and I congratulate the Government and 
the Minister for Police for engineering this amendment to the Criminal Code.  It will help to put at rest the fears 
of the elderly, the young and the disabled, and will hopefully make home invaders more hesitant about their 
actions. 

One of my first speeches in this Parliament, some years ago, sought assistance for home owners to protect 
themselves or their property from home invasion.  Australians generally work all their life to own a home and a 
car.  I make that statement analytically, because some high-powered businessmen in Perth rent their homes.  
They say that people should not put all their eggs into one basket and that more money would be made if all the 
money tied up in a home were invested properly.  In that way, people could live off the rents.  Although that 
makes financial sense, Australians generally want to own their own homes.  The success of the Homeswest 
program that helps people get out of Homeswest or rental housing is evidence of that.  I do not believe it is right 
that people who put their life’s effort into owning their own home should have to stand by helplessly and watch 
it be damaged by an intruder.  I commend this legislation.  The legislation governing the use of immobilisers in 
cars was a great innovation by this Government and it has resulted in a decrease in car theft.  People who work 
all their lives to own a car now do not lose it so quickly.  However, until now, nothing has been done about the 
right of people to protect their home.  I know many houseproud people.  The people I see regularly are in their 
sixties.  They have worked all their life to own their homes.  They have beautiful homes, and are proud of their 
gardens, decorations and memorabilia.  They are proud of the items that have been handed down from their 
grandparents, which are on show for their grandchildren to see and which help to build family spirit.  Their 
house is their lifeline; it is the sum of all the valuable things they have.  They would be devastated if an intruder 
violated their home.  The people I meet through the golf club, the tennis club and the bowls club openly admit 
that they sleep with a golf club or a baseball bat by their bedside to protect their house. 

Mr McGinty:  What do you have - tennis balls? 

Mr MARSHALL:  I have a 3-wood.  I cannot use it on the golf course, but I look forward to the day when 
someone comes into my bedroom.  I will not get a birdie or an eagle, but I will inflict a big bruise on someone’s 
thigh as I cut him down to size.  If I were younger, I would not have to use the golf club. 

I am a man of values.  I worked hard all my life to get what I own.  I was reared by a father who told me not to 
enter into timed payments.  He said that I must be able to afford something before I buy it; that way I will 
appreciate it.  

I am afraid things have changed in today’s modern world and what counts is to borrow to get somewhere.  I 
think people value something much more when they first save up and then buy it.  Everything I own is valuable 
to me because, through sheer hard work, I have the corns on my hands to show that I have earned it.  I will not 
let an intruder, who knows nothing about values, who wants something the easy way, and who does not care for 
the people he is invading, get in my way.  That may be a bold statement, but I am afraid many people of my ilk 
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feel that way.  Maybe the younger generation does not, but I can certainly vouch for those seniors in my 
electorate who feel like that. 

Nothing could be more devastating than to return home and see one’s home ransacked.  In some cases people 
have just been looking for money but in other cases there has been vandalism - heirlooms have gone, and 
property has been damaged, stolen or destroyed.  It could be jewellery given to someone's wife as a present on 
her twenty-fifth wedding anniversary, or the wedding rings.  Irreplaceable items may be taken by an 
irresponsible citizen.  It could be the family photographs that mean so much to people, the little things of life that 
cannot be purchased or replaced, which are gone, damaged or destroyed.  Some family heirlooms, such as 
furniture from Scotland handed down by a great-grandfather, could be destroyed or damaged. 

If the occupiers were in the home and knew this was happening, they would have to think about what they would 
do.  Some people would think, “It is stupid of me to accost this intruder; I will come off second-best; I will sit 
back and watch”.  That will depend on the temperament of the person, but a person who is a proud, red-blooded 
Australian, who wants to defend his life’s work, should be entitled to defend his house and property.  This 
legislation will allow that person to look after what he has worked for all his life - his property, his house, its 
contents and all the things that are valuable to him.  For that reason, I commend the Bill to the House. 

MR McGINTY (Fremantle) [5.12 pm]:  Tonight we are dealing with the Criminal Code Amendment (Home 
Invasion) Bill and the Offenders (Legal Action) Bill.  At the outset I will deal with the second of those two Bills 
because it is the simplest legislation.  The Offenders (Legal Action) Bill is designed to prevent offenders from 
taking legal action in respect of harm suffered in the course of committing an offence.  Currently, under the 
Occupiers= Liability Act 1984, an occupier still owes a duty of care to a person who is on the premises with the 
intention of committing or who is in the commission of an offence punishable by imprisonment.  The duty is not 
to take reasonable care, which is the standard duty that we here understand, but is a duty not to create a danger 
with the deliberate intent of doing harm or damage to the person or property and not to act with reckless 
disregard for the presence of the person or his property. 

Technically, if the occupier breaches this duty then he or she must pay compensation to anyone who is hurt or 
has property damaged while on the premises.  That is the effect of the Occupiers= Liability Act 1984, but for 
reasons that I will now outline that is not the practical effect of the law.  Essentially this Bill provides that it is a 
defence to an action in respect of injury or loss suffered by an offender for the defendant to show that the injury 
or loss was suffered in the course of criminal conduct by the offender.  It is worth noting that there has never 
been a case in Western Australia where an offender has sued a victim for injury or loss incurred during the 
commission of a crime.  I think we can say that this is fairly emotive legislation about nothing.  It is supported 
for the simple reason that it is against public policy for people to be able to sue an occupier for personal injury 
that they suffered while breaking into someone’s house to commit an offence.  This is clearly contrary to public 
policy and the law should not be reliant on the common law in this area; the statute should spell that out as an 
exclusion on liability.  The fact that there has never been a case in the history of the law in Western Australia 
should tell people that this is a piece of legislation about nothing.  

The only case that the Attorney General was able to identify, and in fact referred to in his second reading speech, 
was a case in New South Wales in 1963 where the plaintiff was obviously the offender.  The ruling by the judge 
was that it would be contrary to public policy to allow an offender who suffered personal injury in the 
commission of an offence to claim for damages against a householder or against a person whose property he had 
interfered with in the commission of that offence.  We have never had a case such as that in the history of this 
State.  That New South Wales example was the only case the Attorney General could identify in the whole of the 
country.  It is a lot of hullabaloo - the sort of legislation one would expect in the lead-up to an election.  It sounds 
good but it means absolutely nothing. 

As is obvious to everyone in this House, the Bill does not provide immunity from criminal liability.  Sections 
243 and 244 of the Criminal Code make it lawful for a person to use such force as he or she believes, on 
reasonable grounds, to be necessary to prevent forcible entry to a dwelling.  This legislation deals only with the 
question of civil liability and it reflects the common law, the practice, and the existing law.  Therefore, it will not 
change in any way what already exists as a matter of law, other than to spell out in the statutes; that in respect of 
civil action, it is a complete defence that someone was in the course of committing a crime when he sustained the 
injuries in question. 

It does no harm to spell this out in the legislation.  It is a question of public policy; it reflects the existing law; it 
makes no changes to that law.  For that reason the Opposition is happy to support this legislation, because there 
is a belief in the community that if someone is in the process of defending his house and another person is 
injured, not only criminal action but also civil action will be taken against him.  That is a furphy; it is not true; 
and this legislation should place that beyond doubt.  Lest the Government try to convey to the public that this is a 
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big change in the law, an important step to protect the rights of householders and property owners and a 
significant step against criminals, let them not be fooled:  This is but pre-election legislation that means 
absolutely nothing.  Nonetheless, it can be supported because it places in statute law what is well known to be 
the common law in a particular context, and it reflects that existing law. 

As I said, this is the easier piece of legislation; it does not present a problem and it can be easily supported, as the 
Opposition supports the Criminal Code Amendment (Home Invasion) Bill.  I am looking forward to the 
contribution to be made by the member for Wagin, because increasingly he is the voice of reason in this place.  
There must be some liberating effect on the former police minister because of his impending retirement that 
brings about the insight which cuts away the rhetoric and the nonsense and gets to the heart of the legislation.  
Without having had a preview of what he intends to say, I look forward to listening to the member for Wagin’s 
view on this Bill.   

I will make two points on the Criminal Code Amendment (Home Invasion) Bill before I deal with the Bill in 
more detail.  First, the amount of force that a person can use against a home invader will not be changed by this 
legislation.  The existing legislation is clear:  A person can use such force as he or she believes, on reasonable 
grounds, to be necessary.  The same test survives in this legislation and will remain unaltered.  If the 
Government is saying to people that they can now use greater force to defend themselves or their property 
against someone who has broken into their property, it is not true.  Let there be no illusions.  It is still necessary 
force and it is still a belief on reasonable grounds.  That test remains unaltered.  Secondly, I raise a potential 
problem with the legislation, which I would describe as allowing pre-emptive strikes against someone who a 
householder thinks might intend to unlawfully come onto his or her property.  That is dangerous.  That takes the 
legislation beyond the realm of defending oneself and one’s property.  If I thought someone would break into my 
property next week, this would seem to allow me to go to that person’s place with my three wood or whatever 
and deal with that person in advance of anything occurring on my property.  

Mr Nicholls interjected.   

Mr McGINTY:  Yes; effectively to invade that person’s home and beat him up as a pre-emptive strike because I 
think he will come onto my property.  That seems to me what this legislation - 

Mr Nicholls:  That is drawing a very long bow.   

Mr McGINTY:  No.  I can tell the member for Mandurah that the definition of “home invader” in what will be 
section 244(2) states that a person is a home invader for the purposes of subsection (1) if the occupant believes, 
on reasonable grounds, that the person intends to commit an offence.   

As a simple hypothetical example, if I am talking to my friends and someone says to me that Joe Blow down the 
road intends to knock off my place next week and pinch all my belongings, this seems to allow me to make a 
pre-emptive strike against that person.  That is my understanding of this legislation, because the person who 
intends to commit the offence does not need to be on my property.  All I need to do is to think, on reasonable 
grounds, that someone intends to commit an offence and then I can take such action, on reasonable grounds, as I 
deem necessary to deal with that person.  In other words, I can use violence against that person because I think 
he will do something to my person or property.  That is an issue that I will address in a few minutes.   

Those two issues should be in lights at the front of this debate.  The amount of force that a person can use is 
unchanged from the current Criminal Code provisions.  The rhetoric that surrounded the announcement and the 
introduction of this legislation was fairly hairy chested, as one would expect in the lead-up to an election.  One 
would expect that a Government that wanted to establish a few credentials in the area of crime, particularly in 
the light of the Lenane case in Bunbury, and to be seen to be addressing what might be described as a 
shortcoming in the law would want to paint this legislation as something more than it is.  This legislation would 
have given no joy whatsoever to Mr Lenane had his trial taken place after the passage of this amendment.  The 
amount of force that can be used against a person unlawfully on a householder’s property remains unchanged.  
That is the essential element of this legislation, which the Government will not want to admit.   

In a highly irresponsible way the Attorney General of this State has said that the legislation will allow people to 
set mantraps and booby traps on their property to deal with someone coming onto the property.  It is a legal 
nonsense for him to be saying that and it is wrong, if for no other reason than the provisions of section 305 of the 
Criminal Code, which make it an offence to set a mantrap.  Section 305 of the Criminal Code is not amended by 
this legislation.  It is a criminal offence to set a mantrap with the intention of killing or inflicting grievous bodily 
harm on a person coming onto a householder’s property.  That is the existing provision; however the Attorney 
General is criminally irresponsible in saying to people that they can set mantraps.  That is tantamount to urging 
people to set mantraps if that is what they want to do.  The public cannot do that.  Politicians, in the lead-up to an 
election, must be very careful about inciting the public to break the law.  The Attorney General is inciting 
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members of the public to break the law with a view to killing, maiming or inflicting grievous bodily harm on 
people in our community.  They cannot do that.  No interpretation of this legislation would legitimise the use of 
mantraps or booby traps that have that as their intended purpose.   

Having made those comments, the current provisions contained in section 244 of the Criminal Code dealing with 
the defence of a dwelling stipulate that it is lawful for any person to use such force as he or she believes, on 
reasonable grounds, to be necessary to prevent the forcible entry of the dwelling.  The legislation before us will 
retitle that section “Defence against home invasion”.  It differs from the current provisions in three respects:  
First, it widens the definition of the defence to give the occupant the right to use any force or to do anything else 
to defend against the intruder.  The words “or do anything else” are an addition to the current law.  The occupant 
will have the right to do whatever he or she believes, on reasonable grounds, to be necessary to defend against 
home invasion.  That is not changed, because it is still what a person believes, on reasonable grounds, to be 
necessary; in other words, that is the current necessary force test.  The addition of the words “do anything else” 
to the use of necessary force could attract a criminal penalty in the use of force.  Someone could tie up a home 
invader and essentially deprive him of his liberty and those sorts of things.  A householder could take a range of 
actions, but the real area of concern is what force a person can use.  That remains unchanged.  The other 
hypothetical areas of doing anything else are, at best, fairly fanciful.   

Secondly, new section 244 of the Criminal Code will extend the operation of the section to the whole of the 
surroundings of the dwelling as well as the dwelling itself.  This is a sensible change to the law.  I would not 
necessarily say that about the fairly vague “or do anything else” provision, which would enable people to do 
more than use necessary force or to do things other than use necessary force.   

The artificial distinction between something happening on a back verandah, or in a shed, a carport, an enclosed 
patio or the kitchen of a house serves no public purpose.  There is no point in providing that a person can use 
necessary force in some of those places but not in others if a home invader is on the premises.  We regularly hear 
of people going out at night and finding someone tampering with their car in the carport.  If any member of the 
public finds someone interfering with an important possession, that person should be able to use necessary force 
to deal with that offender in the carport, shed, house and so on.  To put it in a suburban context, within the 
boundary of a property is eminently sensible and will do away with this artificial distinction.   

Part of the problem with section 244 of the Criminal Code relates to its artificial nature.  It provides - 

It is lawful for any person who is in peaceable possession of a dwelling, and for any person lawfully 
assisting him or acting by his authority, to use such force as he believes, on reasonable grounds, to be 
necessary . . .   

That part of the legislation effectively remains unaltered.  In other words, it allows a person to use necessary 
force to prevent forcible entry to a dwelling either by day or night by any person who the occupier believes, on 
reasonable grounds, is attempting to enter the dwelling with the intent to commit an offence therein.  The need 
for there to be a forcible entry and for the occupant to be of the belief that the person forcibly entering the 
property is doing so with the intent to commit an offence is a joy to lawyers.  However, those distinctions are 
meaningless to the average citizen who wakes up in the middle of the night, as I did last week, and finds 
someone in his house.  It would be sensible to do away with them and to substitute the simpler test - that is, 
whether someone is wrongfully or unlawfully on the property.  

I have touched in part on the third change to this legislation, which extends the operation of section 244 of the 
Criminal Code to include offences other than forcible entry.  An occupier will be able to use necessary force in a 
number of situations that are listed in the amendment.  The first is to prevent a home invader wrongfully entering 
the occupier’s dwelling.  That is very sensible, but it is covered by the existing legislation.  The second change 
will allow a person to use necessary force to cause a home invader wrongfully in the dwelling to leave.  That is 
also provided for in the existing legislation.  The third change will allow a person to make effectual defence 
against violence - used or threatened - directed at a person by a home invader who has entered or attempted to 
enter the dwelling.  Again, that is in the existing legislation.  The fourth change will allow the occupier to 
prevent the home invader committing an offence in the dwelling.  Again, that is the practical effect of the 
existing legislation. 

I refer now to the second issue I addressed when I commenced my remarks; that is, the issue of the pre-emptive 
strike.  It is proposed that section 244 be repealed and replaced with a new provision dealing with defence 
against home invasion.  According to my reading of the legislation, if I am the occupier of a dwelling, I can use 
necessary force to deal with someone wrongfully on my premises.  If a person is wrongfully on a premises, he is 
a home invader.  New subsection (2) defines a person as a home invader if the occupant believes, on reasonable 
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grounds, that the person intends to commit an offence.  There does not appear to be any necessary proximity 
between the intending offender and the property other than that ultimately he might want to do - 

Mr Prince:  It is proximity in time.  

Mr McGINTY:  Yes.  The example I gave earlier involved my hearing from one of my friends that someone is 
planning to rob my place next week.  According to this legislation, I can engage in a pre-emptive strike and use 
necessary force to deter that person from undertaking that action.   

Mr Prince:  I do not think it does.  

Mr McGINTY:  Why?   

Mr Prince:  You must believe on reasonable grounds that -  

Mr McGINTY:  People have told me.   

Mr Prince:  That does not entitle you to the pre-emptive strike.  You should go to the police. 

Mr McGINTY:  My reading of the legislation suggests that I can take a pre-emptive strike against someone who 
I believe, on reasonable grounds, is planning to rob my place next week.  According to this, I can go to that 
person’s place and belt him up. 

Mr Prince:  Proposed section 244(1) provides - 

It is lawful for a person (“the occupant”) who is in peaceable possession of a dwelling to use any force 
or do anything else that the occupant believes, on reasonable grounds, to be necessary . . .  

It must be a reasonable belief, and it is unreasonable to believe that you have the power of a pre-emptive strike a 
day or a week in advance.  I would not expect a court or the population in general to say that is reasonable.   

Mr McGINTY:  That issue has not been properly addressed in the drafting.  My reading of this legislation 
suggests that I can use necessary force to prevent a person who I believe intends to invade my place next week to 
rob me from wrongfully entering the dwelling place.  This legislation allows me, if I have an honest belief that 
that person intends to rob me, to belt him up a week beforehand to prevent that.   

Mr Wiese:  The minister’s second reading speech states - 

An occupier will be able to use any force or do anything else he believes, on reasonable grounds, to be 
necessary to prevent a home invader wrongfully entering his dwelling or an associated place . . .  

Mr McGINTY:  That would be considered by the court in interpreting this legislation.  It would be deemed to 
allow a person to prevent someone coming onto his property to commit an offence.  That is the situation I have 
outlined.  Once again, the member for Wagin is the voice of reason in this place.  I apologise for incriminating 
him in that way.  

MR BROWN (Bassendean) [5.40 pm]:  I am not as eloquent as my colleague the member for Fremantle on this 
matter, but I want to raise a number of matters in the Criminal Code Amendment (Home Invasion) Bill, because 
home invasion, and particularly the right of occupants to defend themselves, is a critical issue for people in the 
community.  It is one thing to have some words in a Bill or an Act of Parliament; it is another thing entirely for 
the community to understand that legislation.  I have raised with the minister, as the minister knows, the 
deficiency of understanding in the community about what the legislation provides, because the community has 
the mistaken belief that people do not have any right to defend themselves or their family or property.  I have 
sought to explain, to the best of my ability, the provisions of the current legislation, and to point out to people 
that they do have rights, but those rights are conditional.  A 30-year-old man who weighs 18 stone and is 
extremely fit does not have the right to use a baseball bat to club a 10-year-old who comes to his front door 
because he believes he is a potential intruder.  A 10-year-old does not pose a threat, particularly if he is not 
standing there with a gun.  The rights are conditional and must be exercised according to the circumstances at the 
time.   

However, it is one thing for me to say that as a member of Parliament who is not a trained lawyer and has no 
qualifications in that regard.  It is another thing for that information to be provided properly.  Some time ago I 
wrote to the minister and suggested that he publish some basic information to tell people what rights they have 
and what rights they do not have - not some television advertising, or another glossy, but a citizens’ rights 
pamphlet.  I thought that was an eminently sensible request.  However, the minister rejected that request, and the 
excuse that was given was that it was too complicated and the Western Australia Police Service did not want to 
do it.  I was amazed at that response.  Many members of the public find it difficult to understand the law as it is 
written in legislation, yet when I suggest to the minister that he produce a simple pamphlet to outline the rights 
of citizens, he says no.   
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Mr Prince:  It is not a function of the Police Service to do that, but it certainly is a function of government. 

Mr BROWN:  I did not write to the commissioner.  I wrote to the minister. 

Mr Prince:  Yes.  The Attorney has given an undertaking that there will be a proper marketing campaign about 
this legislation to cover the things that you are talking about, but we cannot do that until the Bill is passed.  I 
agree that there is a deficiency.   

Mr BROWN:  I have been trying to get this information for my constituents, from the proper authorities, for a 
number of years, so that they will know what rights they have.  However, I presume that what we will now see, 
on the eve of an election campaign, is some television advertising to tell people that they now have some new 
rights.  I have some cynicism about that, because what I requested be done should have been done.  That request 
was eminently reasonable.  That information should be provided, not by me, as someone who is not trained in 
the law, but by some senior authoritative source within government - it need not be the Attorney General but 
may be the Crown Solicitor, or whoever - who can provide that information without the viewpoint of politics or 
anything else.  I am concerned that after the passage of this Bill we will have a glitzy television advertising 
campaign that will say nothing about the detail of this legislation, and people will still be confused.  We may 
have a situation like the Government’s recent environmental advertising campaign, which was designed to tell 
people that the Government has green credentials and which ended by saying, “If you are interested, you can 
ring up and get a pamphlet.”   

Mr Shave:  Are you suggesting we use political advertising to improve our profile?  

Mr BROWN:  Am I suggesting it!  I am not suggesting it.  I am not that subtle.  I am telling the Government that 
is what it does.  The Government’s advertising will be undermined by a lack of credibility.  That lack of 
credibility is that the Government has not seen fit to publish this information prior to the eve of an election 
campaign, despite being requested by a member of the Opposition to do that.  How often does the minister get 
some manna from heaven?  How often does the minister get a letter from the Opposition that asks him to please 
produce a pamphlet?  I thought that would be manna from heaven.  I thought the minister would swan into the 
Parliament and say, “Look at this!  The Opposition talks about our advertising budget, yet here is a letter from 
the member for Bassendean requesting us to produce a pamphlet!”  However, on this occasion, what has 
happened?  Nothing.  The minister has said it is too complicated and difficult.  We now find, all of a sudden, on 
the eve of an election campaign, that it is not too complicated and difficult.   

Many of my constituents have trouble coming to grips with what is meant by “reasonable grounds”.  Will the 
information that the Minister for Police intends to provide explain the reasonable grounds test? 

Mr Prince:  It is a belief that is reasonable.   

Mr BROWN:  Will that be explained?   

Mr Prince:  Yes.  It must be explained, because that change was made about four years ago and is not well 
understood, as the member rightly says. 

Mr BROWN:  Has that section of the Act as it was then amended been interpreted by the courts at this stage? 

Mr Prince:  I do not know.  It may have been.   

Mr BROWN:  Information will be provided, albeit belatedly.  Will that information be in the form of a document 
or pamphlet? 

Mr Prince:  I am not privy to what has been worked out by way of a campaign.  I thought that it must include 
written material to deal with the type of detail about which the member is talking.  It is not something that can be 
done by way of a radio or television advertisement or anything of that nature.  There must be written material 
that is able to spell out some of the detailed questions and answers, whether it be a small pamphlet or a larger 
document.   

Mr BROWN:  Will there be television advertising?  

Mr Prince:  I do not know.  

Mr BROWN:  That would be an abuse.  Be that as it may, that issue of reasonable grounds will be addressed so 
that if people want to know exactly what their rights are, there will be some authoritative information that has 
presumably been passed by the Crown Solicitor or whoever will be in charge of producing this information to 
ensure - 

Mr Prince:  Whatever is stated must be as legally precise as can be using non-legal language.  One would not 
want to inadvertently mislead people. 
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Mr BROWN:  Proposed section 244(1) states -  

It is lawful for a person (“the occupant”) who is in peaceable possession of a dwelling to use any force 
or do anything else that the occupant believes, on reasonable grounds, to be necessary -   

What do the words “do anything else” mean? 

Mr Prince:  It comes down to the passive things one can do that are not the actual infliction of force.  

Mr BROWN:  Like what?  

Mr Prince:  Security procedures to buildings, which people can do now, which are not of a forceful nature.  

Mr BROWN:  The reason I inquire about that is that these words will fall for the court to eventually determine.  
As the minister knows, the court always takes the view that words are put in legislation for a deliberate meaning.  
They are not superfluous; they have a real substantial meaning by themselves.  I assume that a judge looking at 
this would think “use any force” was in the legislation previously, but some additional words were put in - “or do 
anything else”.  The “or do anything else” is additional to the “use any force”.  What is that?  The second reading 
speech is silent on that matter.  It is a substantial issue.  The court will look for some guidance on what it is.   

The fact that it has been put in a defensive section of the Criminal Code - that is, it is an offence to do certain 
things - suggests that it has been put in the legislation to cover things that prior to its inclusion were not allowed.  
Why would a defensive provision be inserted into the legislation concerning things that were allowed or were not 
illegal prior to the inclusion of those words?  To put on security locks, for example, is legal.  One does not need 
to have words in a defensive provision of a Bill in order to put on security locks.  One can do that; I have them 
throughout my place.  One can install deadlocks, alarms and cameras for personal security and it is legal; there is 
nothing to prevent one from doing that.  These proposed words will, in effect, say that something that is, 
presumably, currently illegal in the way one defends oneself or one's property, will become a defence of an 
action taken against one.  I am concerned that this is a substantial change that has not been explained.  It must be 
explained, because if it is not explained in Parliament, when it is eventually interpreted by the court - who knows 
when that might be - the court will have to draw its own conclusion.  On the limited understanding I have about 
the way in which courts have drawn conclusions about legislation, if there is nothing in the second reading 
speech and nothing from the minister, the court will draw its own conclusions based on the ordinary words.  

Mr Prince:  I have said this before and I will say it again:  I have yet to find a court that has found anything 
helpful in any second reading speech to interpret legislation.  Almost invariably the factual circumstances that 
appear in a court are something that parliamentarians, despite all their wit and trial, had not thought of.  

Mr BROWN:  The minister may be right.  In any event, it is not good legislation to put in words that are not 
properly explained. 

Mr Prince:  It is intended as a catch-all to cover anything else that could happen.  

Mr BROWN:  Without knowing what that might be?  

Mr Prince:  Yes.  It is in the context of force or anything else; that is, something that is not forceful but could be 
something else which can be done by an occupier.  

Mr BROWN:  I do not know what else - 

Mr Prince:  The Government does not want to exclude something that perhaps somebody in the future will be 
able to think of which is not forceful, but is nonetheless something that the occupant believes on reasonable 
grounds to be necessary to prevent someone from entering their home.  

Mr BROWN:  In any event, it is not a man trap.  

Mr Prince: Man traps are already covered by section 305 and can already be used.  

Mr BROWN:  Can they be used now, under this legislation?  

Mr Prince:  Yes, under the Criminal Code 1893.  

Mr BROWN:  Am I right to say that whatever the words mean, we will find out what they mean at a later time, 
but in any event, they are put here now for the purpose of catching anything else that we do not know?  It sounds 
like that horrible cardboard cereal one used to eat, about which it was said that if you do not eat it, you do not 
need it - I could never work out the proper saying for that.   

Debate adjourned, on motion by Mr Tubby. 

Sitting suspended from 6.00 to 7.00 pm 
 


